
January 28,2003 

H n i r d  Drlivrvy 

Mai.lene tl. Dortsh, Secretar\, 
Federal Communications Commission 
Office of thc Secretary 
c / o  Vistmnix, hic.  
236 hlassachusctts Avenuc, N.E. 
Sui tc, 1 1 0  
Washington, DC 20002 

fie: CC Docket No:, 01-778. 96-98 a n d  98-147 

DLYW Ms. Llortch: 

On Jaiiuar\ '  78, 2003, the attached lctter was sent on behalf of Americatcl 
C(>rt)oration to e,ich of  tlic five FCC Commissionci~s, with respect to thc above-listed 
pocecdings. An original and th iw copies of this letter are being provided for your use. 
Plcnse place a copy of this letter in thc record for each of these three dockets. 

Please acknowledge the date and time of this filing with the Cominission's 
stamp. A n  extra copy is being provided for such purpose. Please refer any questions to 
the undersigned Thank ~ ' o u .  

merLLfl+ 

Robert H. Jackson 
Counsel for Americatel Corporation 

cc: Chairman Powell 
Coniniissioiier Abcrnalhy 
Conimissioiier Copps 
Comiiiissioiicr Martin 
Coinmissioncr Adelslci i i  

1301 K Stiecl, NW,  
Sulk 1100 ~ East Towcr 

Washington D C  20005 3373 
202 4 1 4  9200 

Fan 202 4 1 4  9291 

r e e d s m i t h . c o m  
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.laiiuary 2 8 ,  2003 

ES Prrr/e 

l’lic Hoiiol-ablc Michxl  K .  l’owcll 
Chai ri i i i i i i Coniniissioner 
Fcderal Communicalions Conimission 
445 ~ 12th Street. SW. Kooin 8 H2OI 
Washington. D.C. 20554 

The Honorable Knthlecn Q. Abernalliy 
Coiiimissioncr Coni 111 i ssioner 
Fedcral Co i i i i i i t~~~ ic i i l i o i i s  Commission 
115 ~ l7_h Stl-eet. SW. Rvuni X 13 I I5 
Il’asliington, D.C. 20554 

The Illonorable Michael .I. Copps 
Coiiimissionct- 
Federal Communicalions Commission 
415 ~ 12th Street. SW. Room X Ai02 
Washiii~:Lon, D.C. 20554 

The llonorable Kevin J .  Mar l in  

Federal Cotninunicalions Commission 
445 ~ 12th Strcct, SW,  Room 8 A204 
Washington, D.C.  20554 

The I lonorablc Jonathan S. Atlclstcin 

Federal Conimunicatioi~s Commission 
415 ~ 12th SLreet, SW. llooin 8 C302 
Washington, D.C. 20554 

Re:  C‘C Docket Nos. 01 -3.<8, 96-98 and 98- I 47  

Dcar C‘ommissioiicrs: 

Atncricatel Corporatioil (“Amcrieatel”)~ urges (he Fcdcral Coin~iiunications 
Coinmission ( “ K C ”  01 “Commission”) LO retain local switching as an  availablc unbundled 

1 Anici.ic:ttel. a D c l ; i ~ \ ~ ~ r c  cui-porntiwi l l i a l  i s  il subiidiary of ENTEL Chile, i s  a cummon 
cai-rici- providiiig donicslic iind intrm;ilional ~cl~c~niniunications services. ENTEI. 
Chile 1s the la]-gcsl pl-wider of’ long dlhlaiice serv~ices In Chilc. Amcricalel also 
o p c ~ t c s  as an Iiilernc~ Scrv icc l’rnvider (“ISP”). Aiiicricatel specialize, in serving 
Hispanic coiiiiiiunilies tht-ougliotiI Lhc United States, orkl-ing presubscribed ( I + ) ,  
dial-around. and prepaid long distancc s~rvicri. as we l l  as  privale line and other 

t i~ i ic ,  provide any l o c a l  scm ices 10 11s ctsioiiiers. 
hlgh-spccd .sr rv ice i  to i l i  I hu~1css  custonicIs. Alnerrcatcl does not, a t  the present 

I30 1 K Sireel, N W 
Suite I 100 ~ East Tower 

Washindan D C  20005-3373 
202 4 14 9200 

Fax 202 4 14 9299 
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iiet\.\ork elemcnt ( ” I I N t “ ) .  Additionall!,. the Coniniission should maintain a 
te leco i i i n i t i i i i ca i i~~ i i s  carrier’s ahilit)’ t o  conibinc the local switchiiig U N E  (“LINE Swilching”) 
\%,it11 other U N E s .  as iinhundlcd iict\4.ork elemcnt platforms (“LINE-Ps”). As Americatel 
clcmonstratcs herein. any decision by ihe FCC to foreclose all acccss to U N E  Swiiching (or any 
other LINE. for that nialtcr) on il inulioii\vide hasis would violate tlic specific language o f  Scction 
25 I (dQ) of the  C ‘ o ~ i i m ~ ~ ~ i i ~ a t i ~ ~ ~ s  Act 01‘ 1934, as aiiiended (“Act”).2 While the Commission 
Ilia) h a w  Lcgal authority to  csuhlisli ii iiaiioiial l ist  o f  UNEs in the FCC’s rules,? the 
Coniiiiission i s  clearly not authorized by the statute Lo use the rulemaking process to eliminate al l  
acccss lo a specific U N E .  

According Lo thc plain language of  Section 25l(d)(2), each and every 
tcIeconiniitnications carrier, including I’uturc entrants to lhc market, h a s  thc statutory right IO 

detiionstrare Lhat, based on i t s  own tack  and circiimstanccs, the carrier’s inability to obtain 
access lo  ii requested IJNE.  which i s  tiece rj ’ to provide service. would impair the carrier’s 
ability to proviclc sewice to customers. Undcr tlie very ternis o f  the statute, which rocuscs 
directly on “the ability ol‘tlie tclcconiiiiiiiiications carrier seeking access to [the LINE or UNEs in 
question]”. the FCC‘ cannot use the rdemaki i ig process to declare that access Lo U N E  Switching 
i iecd not hc providcd hy an incumbent local exchange carrier (.‘ILEC”) to any competitive carrier 
under any cii-cuiitstanccs. Congress clearly directed the FCC to ensure that every competitive 
carrier would h a v e  a right to dcmonsirate thal  its specific reqticst for access to a particular UNE 
sa l i s t ies  h e  “necessary” and .‘iiiipiii<’ tests i n  a givein location. This it true even when requests 
6 1 -  the very same U N E  from other cari-icrs operating in tlie same markel might 1101 pass thosc 
tests. or even when the satlie requesting carriei-’s applicalion for the identical l J N E  in another 
I cecigraphic market tilay not be l i it ind lo satisty thc “necessary” and “impair” requirements. 
Section 25l(d)(2) of‘ the Act demaiids l l i a l  the Commission rctain a method whereby a 
~cIcconiii iu~iicatiotns carrier has iiccess to any ictwork clcinent for which access tliercto i s  
technically t‘easiblc. so long 21s the  “iiecessary” and “impair” tests are satistied. 

As noted above, Amcricakl  does not, at the present time, provide any local 
scwices; nor has it sotislit ccrli l lcatioti a s  a rcsult of a competitive local exchange carrier 
(“C:LE(”‘) in any state. 1 lowcver. as i n i a i k t  conditions change the entry of the former Bell 
Operating Companies (‘.BO(~’s”) inlo i i i terLATA markcLs, which, in turn, has enabled these 
behemoths io offer ctistomers tcIecommtitiications services bundled on il “soup-to-nuts” basis. 
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.4mericatcl’s market plans might \vel1 also change. Anirricatel remains committed to offering its 
customel- hasc~-~~~thc U.S. I lispcinic ~nar~et - l i i y l i -q~~aI i ty  serviccs at  attractive prices, under terms 
and conditions that  mccL market dcmaiid. Mai-kct forces continually require Americalcl to 
reevaluate i l s  service o f l r i ngs .  Given i l i rsc dynamic lnarket realities, it i s  foreseeable that 
.Aiiicricatel misht elect at somc poitii lo ciitcr the local exchangc market in  cer la i~i  gcographic 
awas of the counlry. 

Thc U.S. Hispanic market i s  both rapidly grow in^ and complex i n  nature. U.S. 
Census d a h  indicaLe ha t  ~ l ic  n~i i i iber o f  I i ispanics--~a~i ethnic. rather than racial catcgoriration- 
in the Uriilcd States iiicreascd hy inore than 57‘% from 1990 to 2OOO.4 While there are scvcral 
slitlcs wit11 vei’y high concentrations o f  Hispanic ~pcople, Hispanics are locatcd in significant 
iiunihers Lh~-oughout iiiost o f t he  K S  For cxaniple, according Lo 2000 Census figures, Hispanics 
cxcccd 2.5% o f  the population i n  35 of lhe 50 slates.’ In sum, there are siLable Hispanic 
communities scattcrcd t l i ro~ ig l io~ i t  the Unilctl Statcs. The provision of local service to thcsc (or 
to a portioii o f  these) diverse con~munit ics ~voi i ld  l ikely require a complex business strategy by  
Amcricatcl or  any other C1.K  (hat w;is concentrating on this large market segment. I t  is  quite 
1iossihle that this strategy n i i ~ l i t  require not only Lhc dcployinent o f  facilities in some locations, 
h u t  also access l o  LINE-Ps in ollicr Iocalioiis. 

Wcrc Aniericatel Lo decide lhal local market cnti-y was appropriatc in  the future, i t  
should bc permitted to  exercise i l s  irighls granted pursuant to Section 251(d)(2) o f the  Act to have 
iicccss t o  a11 techiiically feasible O N E S  -not ,just the LINES set forth i n  the Commission’s then- 
cffcctivc rules. Rather, Americatel, in [t ic cvcnt o f  local markct entry, niust bc afforded its 
statutory rigli ls to obtaiii li-oiii ;iny incunibcnt local exchange carrier (-‘ILEC“)6 access to 
“nctwoik elements 011 an  unbundled hiisis a t  any tcclinically~ feasible point,” according to the 
cliclatcs o f  Section 25 I ( c ) ( 2 )  ol‘thc Acl.  Anicricalcl or  a n y  olhcr fi i lurc market entrant must be 
allbrdcd thc right to  denioiisrrate 11ial a particular UNE-uhether listed i n  the tCC‘s  rules or 
11~11- -meets the “nccessary” and ‘.impair” siandards o1‘Section 25 l(d)(2) of the Act. Ilence: as a 

cxeiiiption or other tlispcns:lllon from some n r  a l l  of the rcquiremcnls of Section 251 o f t h c  Act. 
. S w 4 7  1J.S.C‘. 6 2 5  I(f). 
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iniitlcr ot  law. thc Comniisrion ilia! not write o r  aniend i ts  lJNE rulcs to preclude any CL.F.C- 
i i o ~ i  o r  50 !;eat-s Il.otii iio\k~--fi.otn gaining access to (.IN I: switching whencvcr the "neccssary" 
and -'itiipair.~ requirciiients 01' Section ? S l ( d ) ( 2 )  arc met .  Rather. the law coinpels Ihc FCC to  
provide opportunities for all lelccot7initiiiicalions carriers to provc thcir need for access to a UNE 
S\vitching. 

Ainericatcl is nor arguing herein that cvcry non-rural ILEC niust offer UNE 
S\vilching lo every CLEC' at  cvcry end oflice, in every exchange, and under all circumstances. 
Tlici.c may u c l l  be many situations wlicrc a speci l ic  CLEC's request to access UNE Switching 
1.1-om it specilic I L K  i n  a spccitic exchange ~ o t t l d  not satisfy the "nece ry" and "impair" 
standards set Ihrll i iii the slalulc. In thosc instances, tlicre sliould be no mandatory access to 
LINE Switching under rhe  standards of the applicable law, as interpreted by the USTA case.' 
YLT. ~+l ierc  :I ('l.l!C can demonslrntc that accehs IO U N E  Switching is necessary to the CLEC's 
provision o t  scwicc and tha t  lacli of access tlicreto \iould impair that CLEC's ability to provide 
such service, access should and. indeed, must be provided.8 

Americatel's position i s  I'ully consistenl w i th  the views of the Suprcine Court i n  
lhc /oiw U/i/ili(is Uorird casc.9 As all iii the industry are wel l  awarc, the Supreme Court reversed 
[lie FCC's former rule on access to IJNl.:s because the rule h l c d  to place any limits on a CLEC's 
x c e s s  10 CINES, in contravention of the statute. The fomier rule, i n  the view of the Court, 
permitted CILCs. "rather than the Commission, t u  deterininc whether access to . . . elements is 
necessary. and \iIicthcr the Ihilurc to obtain acccss to . . .  elemcnts would impair the [CIXC's] 
ability to provide serviccs."lO Amcricatel's proposal does not permit a CLEC to decide 
unilatcrally what U N E s  niust be available. That dccision would be left to thc Coiiimission.l I 
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Likcuise. Aniericatel’s position is fully consistent with the USTA case. As the 
~~nnimission is cognizant. the Courl of Appeals remanded the PCC’s lJNF. rules, effectively. for 
their overly broad application. The Commission devised UNE rules of nationwide application 
hased on i~ compilation o r  facts and data on a inacro level. The Courl found this approach to be 
tinacceptahlc because i I  ignored differcnces iii the level of markct iiinpairment from niarkct-to- 
market. A iiiore granular Hpproach, such as t l ic one being suggcsted by Arnericatcl herein, is 
i’ecltiired to satisry Ihc dictates o r the  stalutc. 

Botli the, Commission and the industry havc seen that the road to vigorous local 
compctiliori is a niorc winding and difficult patli than wcre the roads in thc long distance and 
wii.eIcss competition. Industry and Coniniission data indicate that there is a level of local 
competition iii many areas of thc United Stales. However, i t  is squally clear that coiisumers have 
not scen t l ic significant prices cuts for local service that they have scen iii the long distance and 
wireless niarkcts. Accoidingly, i t  is critical that the FCC not yield to those who would eliminate 
acccss lo UNE Switching and UNE-Ps  chiefly to protect their retail revenues. The law inakes i t  
clcar that coinpetitivc carricrs arc enl i t lcd Lo access IJNE Switching whcrever the “necessary” 
and “impair” tes~s  are met. .\niericatel urgcs the Conimission to protcct that right, which would, 
in turn, eiisc the travel on tlic road to vigorous local competition and lower prices for consumers. 

&LQLQ* 

Robert H .  Jackso 
Counsel for Ainericatel Corporation 

~ ~ 

Coiniiiiucd lroin previoiis page 
elcment unbuntlled a i  m y  t ~ l 1 1 i i c ~ 1 l l ~ ~  feaciblc poini. s o  long BS the “nccessary” and “impair” 
r cq i i i r c t i im t s  iiwe satislied. 


